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M chael S. Raab, Attorney, U S. Departnent of Justi ce,
argued the cause for appellees. Wth himon the brief were
Roscoe C. Howard, Jr., US. Attorney, and Mark B. Stern
Attorney, U S. Departnent of Justice.

Bef ore: Edwards, Henderson, and Randol ph, G rcuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: Regulations of the Depart nment
of the Treasury, inplenenting the National Firearns Act of
1934, govern the manufacture, possession and transfer of
certain types of firearms. The issues in this appeal center on
the regul atory requirenment that those seeking perm ssion
fromthe Treasury Departnent to nake or transfer these
firearns nust obtain a certification froma |aw enforcenent
official in the jurisdiction of their residence. There are nine
plaintiffs. Five are individuals who claimthat although they
are eligible for a certification, they are unable to obtain one;
two are persons whose ability to sell or transfer these fire-
arns all egedly has been inpaired by the inability of prospec-
tive purchasers to obtain certifications; two are |ocal chief
| aw enforcenent officers.

The energence of organized crine as a nmajor nationa
problemled to the enactment of the National Firearns Act of
1934. See David T. Hardy, The Firearnms Oaners' Protection
Act: A Historical and Legal Perspective, 17 Cunb. L. Rev.
585, 590 (1987). Representing the first major federal attenpt
to regulate firearns, the Act concentrated on particularly
danger ous weapons and devi ces such as nachi ne guns, sawed-
of f shotguns and silencers. See United States v. Kenney, 91
F.3d 884, 890 (7th Cir. 1996); Sonzinsky v. United States, 300
U S. 506, 511-12 (1937); Hardy, 17 Cunb. L. Rev. at 592-93.
(When we speak of firearnms in this opinion we nmean to
i nclude only those currently covered by the Act.)1 The Act

1 The Act defines the term"firearnm as foll ows:

The term"firearn neans (1) a shotgun having a barrel or
barrels of |less than 18 inches in length; (2) a weapon nade
froma shotgun if such weapon as nodified has an overal

requi red the maintenance of a registry of firearns containing,
anong ot her things, the name and address of the person
possessi ng the weapon, see National Firearnms Act, ch. 757,

s 5(a), 48 Stat. 1236, 1238 (1934); it required persons seeking
the transfer of firearns to file an application with the Com

m ssioner of Internal Revenue, see id. at s 4; and it inposed

a tax on firearm manufacturers, dealers and inporters, as

well as on the transfer of firearns. 1d. at ss 2, 3.

Under the Treasury Departnent's 1934 regul ati ons, anyone
seeking perm ssion to transfer a firearmhad to support his
application with a "certificate of the |ocal chief of police,
sheriff of the county, United States attorney, United States
mar shal , or other such person whose certificate may in a
particul ar case be acceptable to the Conm ssioner [of the
Internal Revenue], that he is satisfied that the fingerprints
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and phot ograph appearing on the application are those of the
applicant and that the firearmis intended by the applicant for
| awful purposes.”™ U. S. Treasury Departnent, Bureau of

Internal Revenue, Regul ations 88 Relating to Taxes on Cer-

tain Firearns and Machi ne Guns Under the National Fire-

arms Act, Chap. 4, Art. 65 (1934).2 For reasons described by
Justice Jackson, see Robert H Jackson, The Struggle for

I ength of less than 26 inches or a barrel or barrels of |ess than
18 inches in length; (3) arifle having a barrel or barrels of |ess
than 16 inches in length; (4) a weapon nade froma rifle if such
weapon as nodi fied has an overall length of |ess than 26 inches
or a barrel or barrels of less than 16 inches in length; (5) any
ot her weapon, as defined in subsection (e); (6) a machi negun

(7) any silencer (as defined in section 921 of title 18, United
States Code); and (8) a destructive device. The term"firearnt
shall not include an antique firearmor any device (other than a
machi negun or destructive device) which, although designed as

a weapon, the Secretary finds by reason of the date of its

manuf acture, value, design, and other characteristics is prinar-
ily a collector's itemand is not likely to be used as a weapon.

26 U.S.C. s 5845(a).

2 The original regulation applied only to the transfer of firearns.
Today Treasury's regul ati ons cover both the making and transfer of
firearms. See 27 CF.R ss 179.63, 179. 85.

Judi ci al Supremacy 87-91 (1941), Congress passed the Feder-

al Register Act in 1935. See Federal Register Act, ch. 417, 49
Stat. 500 (1935). Treasury's regulations dealing with the
transfer of firearns first appeared in the Code of Federa

Regul ations in 1938. See 26 C.F. R s 307.65 (1938). The
regul ati ons remai ned with m nor changes until 1985, when the
Bureau of Al cohol, Tobacco and Firearnms ("ATF")--to which

the Secretary had del egated his authority under 26 U S.C

ss 5812 and 5822--deleted the certification authority of Unit-
ed States Attorneys and United States Marshal s because this
"required themto performservices outside their normal
operations." See 50 Fed. Reg. 41,680-81 (Cct. 15, 1985).
According to the governnent, a benefit of giving state and

| ocal officials (rather than federal officials) certification pow
ers is that local officials "are in a better position to know
about the particular status of an individual who seeks to nake
or receive" a firearmand whether that transfer would be
consistent with state and |local law. Brief for Appellees at 12.

Today applicants to make or transfer firearns can obtain a
certification only from"the |local chief of police, sheriff of the
county, head of the State police, State or local district attor-
ney or prosecutor, or such other person whose certificate may
in a particular case be acceptable to the Director” of ATF.

See 27 CF. R s 179.63; 27 CF.R s 179.85. As in 1934, the
application formnust contain a photograph of the applicant

and two conpleted cards of his fingerprints. 1d. The officer
maki ng the certification nmust state that he is satisfied that

t he photograph and fingerprints are those of the applicant

and that he has "no information indicating that possession of
the firearmby the [applicant] would be in violation of State or
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| ocal law or that the [applicant] will use the firearm for other
than | awful purposes.” 1I1d. The tax, payable to the Treasury
by the transferor or, in the case of a manufacturer, by the
nmaker of the weapon, is currently set at $200 per firearnt-
with the exception of firearnms classified as "any other weap-
on" under s 5845(e), which are taxed at $5 per transfer. See
26 U.S.C. ss 5811, 5821.

The conplaint was in four counts, each of which the district
court dismssed for failure to state a clai mupon which relief
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could be granted. Lonont v. Summers, 135 F. Supp. 2d 23

(D.D.C. 2001). The court rejected plaintiffs' claimthat the
certification requirenment violated the taxpayer privacy provi-
sion of 26 U . S.C. s 6103; the court reasoned that applicants
(not federal officials) are disclosing return information to
state officials. 1d. at 25-26. Plaintiffs' Tenth Amrendnent
claimfail ed because state and | ocal officials participate vol un-
tarily in providing certifications. 1d. at 26. The regulations
did not inpinge upon the Secretary's duty to collect taxes:

the Secretary's "duty to collect a transfer tax arises only after
an application is approved and a transfer effected.” 1d. at 27.
On the fourth count, the court sustained the Secretary's
authority to i ssue the regul ations under 26 U.S.C. ss 5812(a),
5822 and 7805(a), and held that regul ati ons were not arbitrary
and capricious. Id. at 27-28.

W will address first the contention that the certification
regul ations violate the Tenth Anendnent "by commandeer -
ing State and local officers to adm nister federal |aw but
wi t hout naki ng them accountable to anyone." Brief for
Appel lants at 35. Two of the plaintiffs, if not any of the
ot hers, have standing to raise this claim3 Plaintiff Dennis

3 Whether the private plaintiffs have standing--an issue we do
not reach--is uncertain. Steward Machine Co. v. Davis, 301 U.S.
548, 585-90 (1937), decided the conmpany's Tenth Amendnment chal -
I enge to the Social Security Act wi thout considering whether the
conpany had standing to raise the claim On the other hand,
Tennessee El ec. Power Co. v. Tennessee Valley Auth., 306 U S 118,
144 (1939), held that the TVA had "no standing in this suit to raise
any question" under the Tenth Amendnent. See generally Ara B
CGershengorn, Note: Private Party Standing to Raise Tenth
Amendnent Commandeeri ng Chal | enges, 100 Colum L. Rev. 1065,
1075 (2000). The Seventh Circuit held in Gllespie v. Cty of
I ndi anapolis, 185 F.3d 693, 700-02 (7th Cr. 1999), that later
Supreme Court decisions have undercut Tennessee El ec. Power Co.,
so that today Article 11l does not pose an absolute bar to private
parties bringing such clains. But see Rodriguez de Quijas v.
Shear son/ Amreri can Express, Inc., 490 U S. 477, 484 (1989) ("If a
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McCure is the sheriff of Orange County, Vernont,4 and
plaintiff Stephen L. Hose is the Chief of the dinton, |ndiana
Police Departnment. Fraternal Order of Police v. United
States, 173 F.3d 898, 904-05 (D.C. Cr. 1999), held that
because the Fraternal Order of Police had nenbers who

were chief |aw enforcenment officers, the organization had
Article I'll standing to bring a Tenth Anendnment chal | enge

to amendnents to the Gun Control Act. This nmuch may

follow fromPrintz v. United States, 521 U. S. 898 (1997), in
whi ch the Court reached the nerits of a Tenth Amendnent
chal l enge to the Brady Act in cases brought by county
sheriffs. Neither the majority opinion nor the opinions of the
five Justices who wote separately questioned the sheriffs
standing to sue. The governnent believes that "chief |aw
enforcenent officers have standing only if they are authorized
by state law to act on behalf of the State.” Brief for
Appellees at 34 n.9. But as the governnent recognizes, to

i npose that prerequisite would be to depart from our decision
in the FOP case, and perhaps the Suprenme Court's disposi -

tion of Printz.

On the nerits, we agree with the district court that plain-
tiffs' Tenth Amendnent claimfails. Unlike the Brady Act,
the certification regulations do not "conmand the States'
of ficers, or those of their political subdivisions, to adm nister
or enforce a federal regulatory program" Printz v. United
States, 521 U S. at 935. Local and state officials have the
option of participating or not. See 53 Fed. Reg. 10, 480,
10,488 (Mar. 31, 1988). There is no federal carrot to encour-
age participation, and no federal stick to di scourage non-
participation. Printz did not hold that the federal govern-

precedent of this Court has direct application in a case, yet appears
to rest on reasons rejected in some other |ine of decisions, the
Court of Appeals should follow the case which directly controls,
leaving to this Court the prerogative of overruling its own deci-
sions."). The Seventh Circuit cited appellate and district court
cases on both sides of the issue. 185 F.3d at 700 n. 3.

4 VWhen this action was commenced, Sanuel Frank was the sheriff
of Orange County, Vernont. Sheriff MC ure has since repl aced
Sheriff Frank. Plaintiffs filed a Notice of Substitution of Party
with the district court, which the district court granted.

ment is forbidden fromsetting up regul atory prograns, such
as this one, in which state or | ocal governnents may vol un-
tarily decide to assist in adm nistering federal |aws. See
Printz, 521 U S. at 936 (O Connor, J., concurring); United
States v. Nathan, 202 F.3d 230, 233 (4th Cr. 2000).

Chi ef of Police Hose alleges that citizens of his jurisdiction
have the inpression that his refusal to participate in the
certification program"is injurious to such citizens.” Com
plaint p 23(E).5 Plaintiffs spell this out in their brief: |oca
and state officers who do not join in the program "offend
constituents who thereby cannot get their applications ap-
proved" and face pressure to issue certifications. Brief for
Appel lants at 38. We will assune the allegation to be true,
al t hough one wonders how | arge a constituency is involved in
transferring or making machi ne guns, silencers, sawed-off
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shotguns and the Iike. In any event, we cannot see howthis
affects the analysis of the Tenth Anendment question. The
pressure, whatever it is, cones not fromthe federal govern-
ment but fromthe frustration of those unable to obtain
certifications to transfer and receive or to nmake firearns.
State officers may experience pressure fromcitizens if they
do not (or perhaps if they do) participate in many federa
prograns, such as state inplenmentation plans to enforce
federal environmental [aws. Yet the principle of the Tenth
Amendnent articulated in Printz is that the federal govern-
ment may not direct, conpel or commandeer state officials,
see Mnnesota v. United States, 102 F. Supp. 2d 1115, 1121
(D. Mnn. 2000), except perhaps when the federal law is one
of general applicability. See Printz, 521 U S. at 932. No
such direction or compul sion can be attributed to the federa
government here. The certification regulations contenplate
vol untary participation on the part of state and |ocal officials.
Nothing in Printz forbids cooperation between state and
federal governnents. See Nathan, 202 F.3d at 233.

5 Sheriff Frank, who has been replaced as a party by Sheriff
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We turn next to plaintiffs' contention that the certification
regul ati ons violate the taxpayer privacy provision. "Amrend-
ed in 1976 in the wake of Watergate and White House efforts
to harass those on its "enemes list," [26 U S.C. s 6103] now
restricts government officers and enpl oyees fromrevealing
"any return' or 'return information.' " Tax Analysts v. IRS
117 F.3d 607, 611 (D.C. Cir. 1997). The gist of the argunent
is that the ATF application forns to make firearns, which
require applicants to disclose to |l ocal officials personal infor-
mation such as their identity, address and the $200 tax, run
afoul of this provision in the Internal Revenue Code.

Apart fromthe other plaintiffs, Daniel J. Welan--an
enpl oyee of a licensed firearns deal er--has standing to bring
this claim He alleges that he cannot obtain ATF s perms-
sion to make a firearm because he refuses to reveal "return
information” to local or state officials, which he nust do in
order to obtain a certification

VWel an, |ike anyone el se who seeks to nmake a firearm
must include with his application a check or noney order
nade out to the Treasury Departnent for $200, representing
what ATF calls a "making tax."6 26 U S.C. s 5821(b). The
conmpleted form at least once it is filed with ATF, constitutes

6 Application forns for "transfers” are different than applications
to "make" a firearm Transfer applications require the transferor
(i.e., the person seeking to transfer the firearmto another person)
to fill out the application and to pay the tax. See 26 U S.C
s 5811(b) (providing that the transfer tax shall be paid by the
transferor). The transferee (i.e., the person seeking to receive the
firearn) nust supply a photograph and other information. But in
the end it is the transferor who actually pays the tax and files the
form Because only the transferor (and not the transferee) could
attenpt to claimthe formas his tax return, Treasury instructions
state that any information about the status of a transfer application
may be given only to the transferor--not to the transferee. W
need not concern ourselves with whether the "transfer” formvio-
| ates s 6103 because we are not presented with any such claim
Rat her, the sole issue before us is whether the "maker" form
violates s 6103.

a "return” and it contains what qualifies as "return infornma-
tion." The term"return” nmeans any "tax or information

return ... whichis filed with the Secretary,” 26 U S.C

s 6103(b)(1). An elenment of "return information” is that it be
"received by, recorded by, prepared by, furnished to, or
collected by the Secretary.” 26 U S.C. s 6103(b)(2). Yet

here state and | ocal officers obtain the information fromthe
person seeking to nake a firearmbefore the "return” is filed
with the Secretary. Thus, no enployee of the federal govern-
ment is disclosing a "return” or "return information" "re-
ceived by, recorded by, prepared by, furnished to, or collected
by the Secretary” in violation of s 6103(b)(2). Cf. Stokwitz v.
United States, 831 F.2d 893, 894 (9th Cr. 1987).
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Count IV of the conmplaint7 charged that the certification
regul ations are arbitrary and capricious under the Adm nis-
trative Procedure Act and are otherw se unlawful.8 The

7 Count 111 alleged that the regulations interfered with the
Secretary's duty to collect federal taxes, see 26 U S.C. s 6301
because the regul ation allows state and local officials to "veto" the
collection of taxes on firearns by refusing to issue certifications.
See Brief for Appellants at 21-22. The district court rightly
di smssed the claimas "frivolous." See Lonont, 135 F. Supp. 2d at
27. 1t is doubtful whether s 6301, which provides that the Secre-
tary "shall collect the taxes inposed by the internal revenue |aws,"
confers upon plaintiffs any judicially enforceable rights to challenge
the Secretary's alleged failure to collect taxes. Even if it did, the
Secretary's duty to collect a tax arises only after an application is
approved and a firearmis transferred or made. See 26 U S.C
s 5811(a) ("There shall be levied, collected, and paid on firearns

transferred a tax ... for each firearmtransferred."); see also 26
U S.C s 5821(a) ("There shall be levied, collected, and paid upon
the making of a firearma tax ... for each firearm made.").

8 W& do not reach the claimthat the certification regulations are
unl awf ul because "the Secretary has insulated from APA review his
own actions which are subject to APA review' by assigning his
duties to local officials, who are not covered by the APA. Brief for
Appel l ants at 24-26. Plaintiffs did not mention the claimin their
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regul ations are unlawful, plaintiffs argue, because the Secre-
tary lacked rul emaking authority to i ssue them The govern-
ment responds by pointing to 26 U.S.C. ss 5812(a), 5822 and
7805(a). These provisions, according to the governnent, del-
egate broad authority to the Secretary to pronul gate regul a-
tions governing applications under the National Firearns

Act, a contention with which the district court agreed.

One of the provisions--s 7805--gives the Secretary author-
ity "to prescribe all needful rules and regulations for the
enforcenent of this title." 26 US.C s 7805(a). This is
not hi ng nore than a general grant of interpretative rul emak-

i ng power, and therefore cannot support the certification
regul ations. See Stanley S. Surrey, The Scope and Effect of
Treasury Regul ati ons under Inconme, Estate and G ft Taxes,

88 U Pa. L. Rev. 556, 557-58 (1940) (concluding that regul a-
tions issued under Treasury's general rulenmaking grant are
merely interpretative and "do not possess the vital current of
| egislative power"); Ellswrth C. Alvord, Treasury Regul a-
tions and the Wlshire Ol Case, 40 Colum L. Rev. 252, 257
(1940) (stating that specific rul emaking grants given to the
Conmi ssi oner of Internal Revenue authorize |egislative rule-
maki ng but that the general rul emaking grant authorizes only
interpretative rules to assist in the execution of the statute);
M chael Asinmow, Public Participation in the Adoption of
Tenporary Tax Regul ations, 44 Tax Law. 343, 357 (1991)

("[T]ax authorities alnmost uniformy assune that regul ations
adopted pursuant to the Treasury's general rul emaki ng pow

er in section 7805(a) of the Code are interpretive and that
rul es adopted pursuant to specific grants of rul enaking au-
thority are legislative."). The two other provisions--26

U S.C ss 5812 and 5822--are of a different sort. Section
5812, which deals with transferring firearns, gives the Secre-
tary broad authority to pronul gate regul ati ons gover ni ng
application forms, including regulations pertaining to the

conpl aint and they presented no argunments about it to the district

court. See, e.g., Singleton v. WiIff, 428 U S. 106, 120 (1976);
of Colunbia v. Air Florida, Inc., 750 F.2d 1077, 1084 (D.C. Cr.
1984); «cf. Yee v. Escondido, 503 U S 519, 533 (1992).
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identification of the transferee, the transferor and the fire-
arm See 26 U.S.C. s 5812(a).9 Simlarly, s 5822 gives the
Secretary broad authority over the form of applications for
perm ssion to make firearns. See 26 U.S.C. s 5822.10 Both

9 The full text is as follows:

A firearmshall not be transferred unless (1) the transferor of
the firearmhas filed with the Secretary a witten application
in duplicate, for the transfer and registration of the firearmto
the transferee on the application formprescribed by the Secre-
tary; (2) any tax payable on the transfer is paid as evidenced
by the proper stanp affixed to the original application form

(3) the transferee is identified in the application formin such
manner as the Secretary may by regul ations prescribe, except
that, if such person is an individual, the identification nust

i nclude his fingerprints and his photograph; (4) the transferor
of the firearmis identified in the application formin such
manner as the Secretary may by regul ations prescribe; (5) the
firearmis identified in the application formin such manner as
the Secretary may by regul ations prescribe; and (6) the appli-
cation formshows that the Secretary has approved the transfer
and the registration of the firearmto the transferee. Applica-
tions shall be denied if the transfer, receipt, or possession of
the firearmwould place the transferee in violation of |aw.

26 U.S.C. s 5812(a) (enphasis added).

10 The full text is as follows:

No person shall make a firearmunless he has (a) filed with the
Secretary a witten application, in duplicate, to nmake and
register the firearmon the form prescribed by the Secretary;

(b) paid any tax payable on the maki ng and such paynent is

evi denced by the proper stanp affixed to the original applica-
tion form (c) identified the firearmto be nade in the applica-
tion formin such manner as the Secretary may by regul ati ons
prescribe; (d) identified hinmself in the application formin such
manner as the Secretary may by regul ations prescribe, except
that, if such person is an individual, the identification nust
include his fingerprints and his photograph; and (e) obtained
the approval of the Secretary to make and register the firearm
and the application formshows such approval. Applications

shall be denied if the making or possession of the firearm

woul d pl ace the person making the firearmin violation of |aw

26 U.S.C. s 5822 (enphasis added).

sections provide that applications "shall be denied" if the
transfer, receipt, naking, or possession of the firearmwould

pl ace the transferee or person nmaking the firearmin violation
of law, see 26 U S.C. ss 5812(a), 5822, but neither restricts
the Secretary's broad power to grant or deny applications in
any other respect. The certification regulations thus fall well
within the Secretary's statutory authority.

As to the Administrative Procedure Act, plaintiffs conplain
that the regulations allow |ocal and state officials to act
arbitrarily in deciding whether to execute certifications. But
this is not enough to render the regulations invalid on their
face. "CGeneral rules need not work perfectly in all their
applications,” Illinois Comrerce Comin v. Interstate Com
merce Commin, 776 F.2d 355, 359 (D.C. Gr. 1985). Accord-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5104  Document #668959 Filed: 04/02/2002

ing to the conplaint, there are sone 30,000 state and | oca
officials who potentially may issue certifications. Plaintiffs
all ege that two of these 30,000--one in Arlington, Virginia,
the other in Anchorage, Al aska--arbitrarily refused their
certification requests: the Arlington chief of police required
themto submt to a search of their honme, or as they put it, to
wai ve their Fourth Amendnment rights; the Anchorage chief

of police would execute certifications only for friends. Even
if these allegations are true, settled precedent in the Suprene
Court and in this court holds that a regulation is not itself
"arbitrary and capricious" nerely because it mght be applied
in an arbitrary fashion by those inplenenting it. Skinner v.
Ry. Labor Executives' Ass'n, 489 U S. 602, 632 n.10 (1989);
American Hosp. Ass'n v. NLRB, 499 U S. 606, 619 (1991);
[Ilinois Commerce Conmmin, 776 F.2d at 359. |If the law were
otherwi se hardly any regul ati on could be sustained. Most

rules and, for that matter, nost statutes are susceptible to
capricious admnistration. So long as there is sone discre-
tion, there is roomfor abuse. Bad faith, nalfeasance, and
outright dishonesty are regrettably always a possibility. The
regul ations say only that the local official mnmust certify that he
is satisfied that the photograph and the fingerprints are those
of the transferee or nmaker, and that the official has no

i nformati on that possession of the firearm by such person

Page 12 of 14
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woul d place himin violation of law or that he will use the
firearmfor unlawful purposes. On the face of the regul a-
tions, there is nothing irrational or unreasonable about this
condition. |Indeed it appears em nently reasonable to insure
that the person wanting to possess a nachine gun is who he
says he is and that there is no indication he will break the
law. If local officials add conditions--in Anchorage, you mnust
be a friend of the chief of police, or in Arlington, you nust
submt to a search of your hone--they are doing so on their
own authority, not because the regul ations confer this power
on them

We therefore sustain the certification regul ati ons as agai nst
plaintiffs' facial attack. W have not deci ded whether, in a
particul ar application, the regulations wuld be arbitrary and
capricious--for instance, when every qualified local and state
of ficial has decided not to issue certifications for anyone
within their jurisdiction,11 or when unlawful conditions are
attached to the issuance of a certification. Cf. Anfac Resorts,
L.L.C. v. United States Dep't of the Interior, 2002 W. 312831
*10 (D.C. Gr. Mar. 1, 2002). The conplaint alleged only that
the regul ations were invalid on their face; allegations regard-
ing the specific circunstances of several plaintiffs were neant
to show as nuch. The district court construed the conpl ai nt

11 One of the plaintiffs, Robert F. Gines, Jr., may have found
hinself in that situation. According to the conplaint, Gines "is
legally qualified in all respects to own and possess firearns."
Conmplaint p 21(A). 1In order to have a firearmtransferred to him
he sought a certification fromthe Sheriff of Suffolk County, Virgi-
nia, the Cormmonwealth's Attorney for Suffol k County, the three
circuit judges presiding in his judicial district, the Chief of Police of
the Suffol k Police Departnment, the Virginia State Police, and the
Attorney General of the Commonweal th of Virginia. 1d. p 21(CQ).

The conpl aint alleges that each of these officials refused to execute
a certification for Ginmes (presumably because they are not partici-
pating in the progran) and that no other officials within Gines’
jurisdiction are available or willing to execute a certificate. 1d.
Ginmes so informed ATF when he sent in his application wthout a
certification, but the agency never responded. 1I1d. p 21(D).
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as raising only a facial challenge and deci ded the case accord-
ingly, without nentioning any as-applied challenge. See Lo-
mont, 135 F. Supp. 2d at 27-28. On appeal, plaintiffs' briefs
did not contest the district court's construction of their com
plaint, nor did their briefs ever nmention an as-applied claim
As in the district court, plaintiffs argued only that the regul a-
tion could not be upheld in any case. See Brief for Appellants
at 24; Reply Brief for Appellants at 12. In response to
qguestioning by the court at oral argunent, plaintiffs' counse
attenpted to fit the case within the framework of an as-
applied challenge. But the effort came too late. See Tarpley
v. Greene, 684 F.2d 1, 7 n.17 (D.C. Cr. 1982).12

W therefore express no views on the nerits of a com
pl ai nt, brought by a proper plaintiff, claimng that the certifi-
cation regulations were arbitrary and capricious as applied to
him W hold only that on their face the regul ati ons nust be
sust ai ned under the Adm nistrative Procedure Act.

Af firned.

12 If plaintiffs had properly made an as-applied claim we would
have expected themto argue that the "safety valve" in the regul a-
tions was i nadequate. Wen no local or state official will execute
certifications, or when by plaintiffs' lights those officials are inpos-
ing unlawful conditions, the regulations still allow individuals to
seek the assistance of "such other person whose certificate may in a
particul ar case be acceptable to the Director” of ATF. 27 CF.R
ss 179.63, 179.85. Precisely who mght qualify as "such ot her

person” is far fromcertain. ATF has given two exanples: "State
attorneys general and judges of State courts having authority to
conduct jury trials in felony cases.” See Federal Firearns Regul a-

tions Reference Cuide, Questions and Answers at ML9 (2000). But
we do not know whether this short list is exhaustive.
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